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CASE NO: T.S. 55/2018 
 

HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 

DISTRICT: SONITPUR 

IN THE COURT THE OF MUNSIFF NO.2, SONITPUR, 

TEZPUR 

         

Present:  Smti Priyanka Saikia, AJS,  

     Munsiff No.2. 

 

This the 14th day of March, 2022 

 

Title Suit No. 55/2018 

 Smti. Tulu Das 

W/o- Late Padmakanta Das 

S/o- Late Rasai Das 

R/o- Dehingia gaon, Radhikapur 

Mouza- Halleswar 

P.O.- Depota, P.S.- Tezpur 

District- Sonitpur, Assam 

                 ------Plaintiff 

-VS- 

1. Sri Mahendra Das 

2. Sri Bhuban Das 

Both are sons of Late Rasai Das 

3. Sri Ratul Das 

4. Sri Santanu Das 

Both are sons of Late Tankeswar Das 
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All are residents of Dehingia gaon, 

Radhikapur 

Mouza- Halleswar 

P.O.- Depota, P.S.- Tezpur 

District- Sonitpur, Assam 

   ---------Defendants 

This is a suit came up for final hearing on 15-02-2022 in 

presence of following Advocates: 

Counsel for Plaintiff  :   Sri Swami Nath 

Counsel for Defendants :   Sri Krishna Sarmah 

And having stood for consideration to this day, the 

Court delivered the following Judgment:- 

 

JUDGMENT 

Plaintiff’s Case in brief: 

1. This is a suit for declaration of plaintiff‟s right, title 

and interest over the suit land with consequential relief of 

recovery of possession by evicting the defendants. 

2. That Late Rasai Das and Late Nandiram Das both are 

brothers and the original owner, pattadar and possessor of 

the land as describe in the Schedule of this plaint inherited 

the said suit land after the death of their father Late Rabi 

Das. 

3. That Late Rasai Das having three sons the deceased 

husband of the plaintiff and defendants no. 1 and 2 and 

Late Nandiram Das having one son Tankeswar Das who 

also died long year back leaving behind him defendant nos. 

3 and 4 and proforma defendant nos. 1 to 4 are the 
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daughters of Late Rasai Das ans sisters of defendant nos. 1 

& 2 and proforma defendant nos. 5 to 8 are the daughters 

of Late Tankeswar Das and sisters of defendant nos. 3 & 4 

4. After the death of Rasai Das and Tankeswar Das the 

said suit land property was inherited and mutated in the 

name of defendants name by the husband of the plaintiff 

and defendants and settled over the said suit land with 

their family and children and plaintiff husband with his wife 

settled on the old constructed house by his deceased 

father and the defendant nos. 1 an d 2 constructed their 

house separately on their share and settled on the suit 

land. 

5. That husband of the plaintiff was the elder son of 

Late Rasai Das and brother of defendant nos. 1 and 2 and 

uncle of defendant nos. 3 and 4 who died in the year 08-

08-2004 and during the life time of deceased husband of 

the plaintiff Padmakanta Das was reside with his wife 

(plaintiff) in a old Assam type house made of wood where 

after the death of deceased husband of plaintiff Late 

Padmakanta Das, the plaintiff reside in the said house near 

about 11(eleven) years. 

6. That after the death of husband of the plaintiff, she 

mutated her name in the suit land in place of her deceased 

husband Padmakanta Das in the year 2014. But after 

mutation of her name in the Schedule land and property 

the defendants became desperate and made a hot 

argument with the plaintiff by misbehaving her and from 

that onwards the defendants create disturbances to the 
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plaintiff by abusing the plaintiff who lived peacefully after 

her husband in her house. That the plaintiff whenever 

asked to the defendants for partition of the suit land which 

was mutated on the name of her deceased husband of 

plaintiff and after the death of her husband the plaintiff 

mutated her name in the suit land and demand her 

husband share but the defendants straight forward refuse 

to partition the suit land and told the plaintiff that she have 

no right, title, interest over the Schedule land and house.  

7. That the plaintiff due to fear of her life force to left 

her husband house in the year 2015 and taking the shelter 

at her father house. But plaintiff weekly visit her husband 

house in day broad light and do all shorts of households 

work like cleaning etc. and after then she return to her 

father house during that period also the defendants loud 

voice of threatening her. That on 17/12/2017 the plaintiff 

again requested the defendants for partition of the suit 

land but defendants threaten her with dire consequences 

the defendants behaviour became so desperate that she is 

force to live in her father house. 

8. That the defendants have denying the legal rights 

and title of the plaintiff amounting to i.e. 3(three) katha, 

11(eleven) lessas share in the schedule property of two 

Dags as mentioned below. The plaintiff is entitled 

amounting to 3(three) Kathas, 11(eleven) Lessas in the 

schedule property with all structure standing thereon by 

declaration of her right, title over the 3 (three) Kathas, 

11(eleven) Lessas share over the suit land and property by 
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partition and also entitled to have her separate possession 

by recovering the khas possession thereof by evicting the 

defendants or any other men under them from 3(three) 

Kathas, 11(eleven) Lessas share of the plaintiff over the 

suit land, house and property. 

9. That under the above facts and circumstances it has 

become necessary to seek relief for declaration that the 

suit property mention in the schedule below in the plaint 

are the joint family properties of the plaintiff and the 

defendants with further declaration that the plaintiff is 

entitled to definite amounting to 3(three) Kathas, 

11(eleven) Lessas share of suit land and house constructed 

over it with consequential relief of partition thereof with 

plaintiff‟s separate possession of amounting to 3(three) 

Kathas, 11(eleven) Lessas share in the land and house 

thereof by metes and bounds, specially demarcating the 

same in favour of the plaintiff under Section 54 read with 

Order XX Rule 18 of Code of Civil Procedure Code. 

10. That the defendants and their family and children are 

desperate in nature and are greedy to grab the plaintiff 

share of Schedule property who is a widow having no 

children. The plaintiff apprehend that the defendants and 

their men and agents etc. may illegally try to enter and 

occupy the plaintiff‟s share of the Schedule land house and 

restrain the plaintiff to lawfully enjoy the same. Hence, it is 

necessary to grant decree for permanent injunction 

prohibiting the defendants and their men from entering in 

the plaintiffs share of 3 (three) Kathas, 11 (eleven) Lessas 



P a g e  | 6 

 

CASE NO: T.S. 55/2018 
 

of Schedule land and house after the decree for partition 

and separate possession of plaintiff as prayed for, 

otherwise the plaintiff will suffer irreparable harm, loss and 

injury which cannot be compensated in terms of money. 

11. That the suit is decreed for declaration of the plaintiff 

right and title amounted to 3 (three) Kathas, 11 (eleven) 

Lessas share over the suit land and house with 

consequential relief of partition and separate possession of 

her on amounted to 3 (three) Kathas, 11(eleven) Lessas 

share thereon by metes and bounds under section 54 read 

with Order XX Rule 18 of CPC and put the plaintiff in 

possession thereof. 

12. That the suit be decreed for permanent injunction 

restraining the defendants and their family and men from 

entering into and occupying the plaintiff amounted to 

3(three) Kathas, 11(eleven) Lessas share of Schedule land 

and house after the decree for separate possession of the 

plaintiff on 3 (three) Kathas, 11(eleven) Lessas share over 

the suit land. 

13. Hence, the instant suit. 

 

The Gist of Defendants case: 

14. On receipt of the plaint, summons were served upon 

the defendants and contested the suit by filing written 

statement. The defendant nos.1 & 2 have stated the suit is 

not maintainable and there is no cause of action for this 

suit and this suit is barred by Law of Limitation Act, 1963. 

The defendant nos.1 & 2 also pleaded that the suit is bad 
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for non-joinder of necessary parties and the suit is hit by 

the principles of waiver, acquiescence and estoppels. That 

the averments made by the plaintiff in paragraph no. 2 of 

her plaint are partly admitted and partly denied by these 

answering defendants. It is true that Rasai Das had three 

sons including the deceased husband of the plaintiff and 

the defendant nos. 1 & 2, but Rasai Das had also four 

daughters and it is also true that Tankeswar Das died 

leaving behind the defendant nos. 3 & 4, but Tankeswar 

Das also left four daughters behind him at the time of his 

death. The non-impleaded daughters of Rasai Das and 

Tankeswar Das also inherited shares from their respective 

fathers in the suit property and as such the instant suit 

can‟t be properly adjudicated and tried in absence of the 

daughters of Rasai Das and Tankeswar Das. 

15. The plaint schedule property was divided between 

Rasai Das and Nandiram Das in a family partition made in 

presence of Gaon Panchayat about 62 years ago, in 1956 

and as such, the plaintiff is entitled to a 1/7th part of the 

share of Rasai Das in the plaint schedule property. 

16. But, it is also true that the plaintiff is not entitled to 

an area of 3 (three) Kathas, 11(eleven) Lessas of land in 

the plaint schedule property as averred by her. 

17. On the contrary, it is submitted that Late Padma 

Kanta Das, the deceased husband of the plaintiff had 

suffered Blood Pressure Stroke twice before his death and 

both the times the defendant no. 1 took him to Guwahati 

for medical treatment and till death of Padma Kanta Das, 
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the defendant no. 1 had been bearing all costs of medical 

treatment of Padma Kanta Das. The defendant no. 1 also 

born all the funeral expenses of Padma Kanta Das. It may 

be mentioned herein that the plaintiff, on her own will, left 

her matrimonial home and went to her parental residence 

taking all her belongings and movable properties in 2014. 

18. Defendant nos. 3 & 4 stated that that these 

answering defendants have been occupying, possessing 

and enjoying their share in their ancestral property as per 

the family partition made between Rasai Das and Nandiram 

Das in presence of village panchayat more than sixty two 

years ago, in 1956. 

19. The plaintiff never requested these answering 

defendants to make partition of the plaint Schedule land. 

Not speak of threatening the plaintiff, these answering 

defendants are totally ignorant even if any quarrel or 

altercation ever took place between the plaintiff and the 

defendant nos. 1 and 2. 

20. Hence, the defendants do pray for dismissal of suit 

by imposing compensatory cost on the Plaintiff. 

21. Upon perusal of pleadings of both the sides the 

following were issues framed by my learned predecessors-

in-office: Issues framed on 15.09.2018:  

i. Whether there is a cause of action for the   

suit?  

ii. Whether the suit is not maintainable in its 

present form? 
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iii. Whether the suit is bad for waiver, 

estoppels and acquiescence? 

iv. Whether the suit is bad for non-joinder of 

necessary party? 

v. Whether the plaintiff is entitled for decree 

declaring right, title and separate 

possession over the suit land along with 

consequential relief of partition? 

vi. Whether the plaintiff is entitled for decree 

for permanent injunction? 

vii. Whether the plaintiff is entitled for any 

other relief/s? 

22. Learned advocate appearing for the plaintiff 

vehemently submitted before this court that plaintiff„s suit 

is liable to decreed with cost as the plaintiff established 

and proved the contentions of plaint by adducing 

trustworthy evidence before this court. Plaintiff side 

adduced both ocular as well as documentary forms of 

evidences. However, the defendants did not appear for 

their cross-examination. On contrary, defendants did not 

adduce any evidence in support of their case. For the sake 

of brevity of the judgment let us reproduce some relevant 

portions of the evidence presented by plaintiff sides briefly 

as follows:-  

 

EVIDENCES ADDUCED BY THE PLAINTIFF  

23. Plaintiff, Smti Tulu Das as P.W.1 reiterated the 

contentions of the plaint and relied upon several nos. of 
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documents. PW-1 submitted her examination-in-chief 

through affidavit supporting and reproducing the entire 

contents of the plaint and he exhibited the following 

documents:-  

Ext.1 is the Jamabandi copy of Dag No.226, 227 of P.P. 

No. 32. 

Ext.2 is the Land Paid Revenue receipt. 

 

DISCUSSION, DECISION AND REASONS FOR SUCH 

DECISION 

Issue no. i:- 

Whether there is a cause of action for the  

suit?  

24. “Cause of action” as envisaged under Section 20 (c) 

of the Code of Civil Procedure, it means a bundle of facts 

which are required to be proved. The defendants plead 

that the plaintiff does not have the cause of action for 

institution of this suit. The cause of action is nothing but a 

bundle of material fact which the plaintiff must allege and 

prove in order to succeed in his case.  

25. In the instant suit the plaintiff has claimed right and 

title over the suit land with consequential relief of partition 

and separate possession of plaintiff and for permanent 

injunction restraining the defendants and their family and 

men entering into occupying the plaintiff amounted to 3 

(Three) Kathas, 11 (Eleven) Lessas share of the schedule 

land and the denial of the same by defendants, arise a 

cause of action for the suit. Thus from the perusal of the 
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above pleaded facts it is seen that there is cause of action 

for institution of this suit.  

26. I have considered all aspects of this case and found 

that both parties have placed their ground to negate each 

other‟s case. So, there appears to be a genuine dispute for 

adjudication between the parties and the facts narrated in 

the plaint discloses a cause of action. Hence, considering 

all aspects, this Court is of opinion that there is a cause of 

action in the suit. Hence, the issue no. i decided in 

affirmative. 

Issue no. ii: 

Whether the suit is not maintainable in its 

present form? 

27. This issue is relates to maintainability of the suit. The 

defendants have pleaded that suit is not maintainable. In 

the face of the record it cannot be said that the suit is not 

maintainable. The suit is a civil nature and this Court is 

competent to try the same. On perusal of the pleadings 

and the evidence on records and other documents, it is 

evident that the suit is maintainable. Hence, the issue is 

decided in negative and in favour of the plaintiff. 

Issue no. iii: 

Whether the suit is bad for waiver, estoppels 

and acquiescence? 

28. The plea was raised by the defendants in their 

pleadings. However, the defendants have failed to 

substantiate the same during the trial. Nothing has been 

adduced by the defendants in evidence. 
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 Hence, this issue is decided in negative. 

Issue no. iv: 

Whether the suit is bad for non-joinder of 

necessary party? 

29. The defendants have specifically taken plea that the 

plaintiff has not impleaded the married sisters of the 

plaintiff‟s husband and mis-joinder of unnecessary party 

such as defendant nos. 3 & 4. 

30. In regard to this issue, I have considered all aspects 

of the suit and the material on record.  The issue relating 

to joinder and mis-joinder of necessary parties was settled 

many years ago by the Hon‟ble Supreme Court in Deputy 

Commissioner, Hardoi vs Rama Krishna Narain and 

Others (AIR 1953 SC 521). In this case the Hon‟ble 

Court has laid down the tests to decide the question of 

non-joinder of necessary parties in civil suit. The tests are  

 Firstly, there must be a right against him in respect 

of a matter involved in the suit and  

 Secondly, the court must not be in a position to 

pass an effective decree in the absence of such a party. 

Thus, Necessary parties are the parties who ought to 

have been joined, that is, parties necessary to the 

constitution of the suit without whom no decree can be 

passed.  

31. The plaintiff suit is for declaration of right and title 

and separate possession. In this suit, the plaintiff has 

amended her plaint and impleaded the married sisters of 

plaintiff‟s husband. Therefore, there is no other necessary 
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parties for whose absence, this Court is in a position to 

pass effective decree against such party. Thus, this suit 

does not appear to be hit by Non-joinder parties so far as 

the eviction is concerned. Thus, with the law laid down in 

Deputy Commissioner, Hardoi’s case, this Court is 

with the view that in the suit, there is no other necessary 

party and for this, this issue is answered in negative. 

Issue no. v: 

 Whether the plaintiff is entitled for decree 

declaring right, title and separate possession over 

the suit land along with consequential relief of 

partition? 

32. PW-1(Smti Tulu Das) has reiterated the same 

thing in her evidence on affidavit as so stated in the plaint. 

The witness in her evidence on chief had given the history 

as how the suit land devolved upon her and the principal 

defendants, being successors of Late Rasai Das and Late 

Nandiram Das, in the same manner as given in the plaint. 

She had reiterated in her evidence that, after mutated her 

name in land records, the defendants became desperate 

and made argument with her by misbehaving and create 

disturbances to her by abusing her. 

33. In a civil case, the basis of the plaintiff case can be 

proved by preponderance of probability. In the present 

case the same is very well fulfilled from the evidence of the 

plaintiff as P.W.1 along with the document adduced by her. 

The said document i.e. Ext 1 which is the jamabandi of 

P.P. No. 32 Dag No. 226, 227 clearly proves that, originally 
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Late Padmakanta Das was the pattadar and thereafter as 

per the order of the circle officer on 22.05.2014 the name 

of the plaintiff was mutated in the record of rights in place 

of her husband Late Padmakanta Das. 

34. It is a settled position of law that even if a suit 

proceeds ex-parte it casts two fold duties:  

(A) Duty of the plaintiff: the parties to the suit 

must stand on their own legs and it is the responsibility of 

the party taking a specific plea to prove it by producing 

necessary evidence. In Ramesh Chand Ardawatiya vs. 

Anil Panjwani reported in AIR 2003 SC 2508, it was 

observed that even if the suit proceeds ex-parte under 

Order IX- Rule 6 of the Civil Procedure Code, 1908, the 

necessity of proof by the plaintiff of his case cannot be 

dispensed with. 

(B) Duty of the court: Even if the defendants 

appears before the court and states that he does not want 

to defend himself, that will not enable the court to give an 

automatic decree in favour of the plaintiff. The court can 

after due application of mind, pass a decree or reject the 

claim of the plaintiff. 

35. It is also a settled position of law that the initial 

burden of proof would be on the plaintiff in view of Section 

101 of the Indian Evidence Act, 1872. In terms of the said 

provision the burden of proving the facts rests on the party 

who substantially asserts the affirmative issues. In terms of 

Section 102 of the evidence act, the initial onus is always 

on the plaintiff and if he discharges that onus and makes 
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out a case which entitles him to a relief, the onus shifts to 

the defendants to prove to circumstances, if any, which 

would disentitle the plaintiff to the same. 

36. As the witness of the plaintiff was not cross 

examined, her evidence and the documents submitted 

remained unrebutted. On the other hand, though the 

defendants disputed the ownership and possession of the 

plaintiff over the suit land and further asserted their 

ownership and possession over that land in their written 

statement, the defendants failed to adduce any evidence in 

support of that pleading. The documents exhibited by 

plaintiff are duly proved, which proves that plaintiff is the 

lawful owner of the suit property.  I have perused all the 

Exhibits furnished by the plaintiff in a very careful manner 

as well as evidences.   As the defendants side did not 

appear in the suit and hence did not cross examine the 

witness of the plaintiff, the entire evidence of the plaintiff 

side remained unchallenged and unrebutted.  

37. Thus, from the above discussion and evidence, it is 

clear that the plaintiff has been able to establish her right, 

title, interest and possession over the suit land to the 

satisfaction of the Court. Hence this issue is decided in the 

affirmative and in favour of the plaintiffs. 

Issue no. vi & Issue no. vii: 

Whether the plaintiff is entitled for decree for 

permanent injunction? 

& 
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Whether the plaintiff is entitled for any other 

relief/s? 

38. These two issues are co-related, therefore for the 

sake of brevity I will discussed these together. 

39. Because of the above discussion and decision 

reached, it is clear that plaintiff has right, title and 

possession over the suit land. Hence, the plaintiff is 

entitled to the decree of declaration of the right, title and 

interest and also to the decree of separate possession over 

the suit land. There is no reason to disbelieve the 

pleadings and evidence of the plaintiff.  Besides, the 

defendants failed to adduce any evidence as regards their 

claim of ownership over that land. Thus, it is clear that the 

right of ownership and possession of the plaintiff over the 

suit land is under threat of breach from the defendants. 

Hence, the plaintiff is also entitled to the decree of 

permanent injunction restraining the defendants and their 

family from entering into the suit land. 

40. Therefore, both the issues are decided accordingly. 

ORDER 

41. After hearing the argument of Learned Counsel for 

the plaintiff and considering the materials on record, I am 

of the considered opinion that the plaintiff has successfully 

proved her case on the scale of preponderance of 

probabilities in her favour. Because of the aforesaid 

discussion and decision reached, the suit is decreed ex 

parte with cost. The plaintiff is entitled to the following 

reliefs: 
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(A) The plaintiff is granted the decree declaring her 

right and title amounting to 3 (three) Kathas, 11(eleven) 

Lessas amounted to 3 (three) Kathas, 11(eleven) Lessas 

share over the suit land and house with consequential 

relief of partition and separate possession of her on 

amounted to 3 (three) Kathas, 11(eleven) Lessas over the 

suit land. 

(B) The plaintiff is granted the decree for 

permanent injunction restraining the defendants and their 

family and men from entering into and occupying the 

plaintiff amounted to 3(three) Kathas, 11(eleven) Lessas 

share of Schedule land and house after the decree for 

separate possession of the plaintiff on 3 (three) Kathas, 

11(eleven) Lessas share over the suit land. 

42. Prepare a preliminary decree accordingly within 15 

days from today.  

43. Issue precept to the Deputy Commissioner, Sonitpur 

for effecting partition of the suit land (Schedule). 

Given under my hand and seal of this court on this 

14th day of March, 2022.   

 

 

 

(Priyanka Saikia, AJS) 

Munsiff No.2 

Sonitpur, Tezpur 
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APPENDIX 

Plaintiff’s Witnesses:  

1. Smti. Tulu Das. 

2. Sri Bishnu Saikia. 

Plaintiff’s Exhibits:  

Ext. 1: Jamabandi copy of Dag No. 226, 227 of P.P. No. 32. 

Ext. 2: Land revenue receipt. 

Defendants Witnesses:  

NIL 

Defendants Exhibits: 

NIL 

 

 

 

(Priyanka Saikia, AJS) 

Munsiff No.2 

Sonitpur, Tezpur 

 


